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against Croatia
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STATEMENT OF FACTS
THE FACTS

The applicant, Mr Dražen Lesjak, is a Croatian national who was born in 1974 and lives in Trnovec Bartolovečki. He is represented before the Court by Mr O. Uskoković, a lawyer practising in Varaždin.

The facts of the case, as submitted by the applicant, may be summarised as follows.

The applicant was employed with the Varaždin Police Department where he was working in the catering service. In October 1999 he received by registered mail his employment booklet (radna knjižica) in which his employer had noted that his employment had been terminated on 4 October 1999. Enclosed was, for the applicant to sign, a mutual agreement to terminate the employment, signed by the employer.

The applicant refused to sign the proposed agreement. Instead, on 4 November 1999 he filed a request with the employer for the protection of his rights (zahtjev za zaštitu prava) arising from the employment relationship. However, no formal decision was given by the employer on the applicant's request. Rather, on 11 November 1999 he was merely notified that his employment had been terminated because the catering service of the Varaždin Police Department had been outsourced to a third person for whom, as the new employer, the applicant had refused to work.

On the same day the applicant brought a civil action in the Varaždin Municipal Court (Općinski sud u Varaždinu) seeking reinstatement. He argued that his employment had been terminated against his will as he had never agreed with the employer to terminate it. Thus, the employer's actions had amounted to a dismissal, which was unlawful since no formal decision had been issued.

On 15 November 1999 the Municipal Court, considering that the Administrative Court was competent to hear the applicant's case, declined its jurisdiction in the matter and declared his action inadmissible. On 3 December 1999 the Varaždin County Court (Županijski sud u Varaždinu) dismissed the applicant's appeal and upheld the first-instance decision. The case was then forwarded to the Administrative Court.

On 4 November 2002 the Administrative Court (Upravni sud Republike Hrvatske) invited the applicant to specify the decision (i.e. the administrative act) he was challenging and to submit a copy of it. On 14 November 2002 the applicant replied that he was unable to do so since his dismissal had been unlawful exactly because no formal decision had ever been rendered. On 20 February 2003 the Administrative Court declared the applicant's action inadmissible, finding that he had failed to complete his action as requested.

The applicant then lodged a constitutional complaint against the Administrative Court's decision. On 13 April 2006 the Constitutional Court (Ustavni sud Republike Hrvatske) dismissed his complaint.

The applicant alleges that the Administrative Court has competence to examine only actions brought against (existing) administrative acts i.e. formal decisions, and that it therefore had no jurisdiction to decide his case. Instead of inviting him to indicate the impugned administrative act, that court should have also declined its jurisdiction in the matter and applied to the Supreme Court (Vrhovni sud Republike Hrvatske) to resolve thereby created negative conflict of jurisdictions with the ordinary courts.

The applicant further submits that in a later similar case of his colleague the Administrative Court did so, whereupon the Supreme Court on 22 February 2006 ruled that the Varaždin Municipal Court was the competent court.
COMPLAINTS

1. The applicant complains under Articles 6 § 1 and 13 of the Convention that the domestic courts refused to examine the merits of his case.

2. He also complains under Article 14 taken in conjunction with Article 6 § 1 that he was discriminated against because, contrary to his case, in a subsequent similar case the domestic authorities had resolved the negative conflict of jurisdictions and determined the competent court, which then proceeded with examining the merits of the case.
QUESTIONS TO THE PARTIES

1.   Was the refusal of the domestic courts to rule on the merits of the applicant's case in breach of his right of access to a court and/or the right to an effective remedy guaranteed by Articles 6 § 1 and 13 of the Convention?

2.  Has the applicant, contrary to Article 14 of the Convention read in conjunction with Article 6 § 1 thereof, suffered discrimination in the enjoyment of his Convention right of access to court on account of the fact that in a similar case the domestic courts ruled on its merits whereas in his case they did not do so?



