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by Marija PARLOV-TKALČIĆ
against Croatia
lodged on 12 June 2006

STATEMENT OF FACTS
THE FACTS

The applicant, Mrs Marija Parlov-Tkalčić, is a Croatian national who was born in 1948 and lives in Zlatar.

A.  The circumstances of the case

The facts of the case, as submitted by the applicant, may be summarised as follows.
1. Background to the case

In July 1991 the applicant had a car accident. Since the insurance company C.O. (“the company”) refused to compensate the resultant damage, on 8 July 1992 she instituted civil proceedings against it in the Zlatar Municipal Court (Općinski sud u Zlataru).

On 15 March 1993 the Municipal Court ruled in the applicant's favour ordering the company to pay her the amount of 222,501 Croatian dinars (HRD) together with the statutory default interest accruable from 19 August 1991. The applicant collected the judgment debt on 16 July 1993.
However, in the meantime, on 2 July 1993 the Municipal Court issued a decision rectifying a clerical error in its judgment of 15 March 1993. Instead of ordering the company to pay the statutory default interest accruable from 19 August 1991 on the amount of HRD 222,501, in the rectified judgment the court ordered the company to do so on the amount of HRD 22,501.

The decision on rectification was served on the applicant's advocate on 26 July 1993.

2. Criminal report filed against the applicant

In September 1993 judge M.M., who was at the time the President of the Zlatar Municipal Court, filed a criminal report against the applicant with the Zlatar Municipal State Attorney's Office considering that she had committed a criminal offence. M.M. stated in his report that at the beginning of July 1993 a certain Z.F.C., a lawyer employed with the insurance company C.O., had come to his office explaining the clerical error in the Municipal Court's judgment of 15 March 1993 and asking him to influence the applicant – who was at the time working as an advocate – with a view to returning the unlawfully obtained amount.

After explaining the error and mentioning that it had been rectified by the Municipal Court's decision of 2 July 1993, judge M.M. stated:

“... despite the rectification of the judgment, the advocate Marija Parlov- Tkalčić, to date does not want to return the unlawfully appropriated money to [the company] C.O., Zabok, for which reason the civil proceedings no. P-330/93 were instituted [against her].

Since we consider that in this act of the advocate Marija Parlov-Tkalčić there are also elements of criminal liability, we are reporting it to you with a view to investigating it and, possibly, instituting criminal proceedings against her ...”
It appears that no criminal proceedings have ever been instituted against the applicant.
3. Civil proceedings for unjust enrichment

Meanwhile, on 26 August 1993 the insurance company C.O. brought a civil action for unjust enrichment against the applicant in the Zlatar Municipal Court seeking to recover the overpaid interest.

The court held hearings on 29 April and 2 December 1999 and 29 March and 5 July 2000.

At the last-mentioned hearing the Zlatar Municipal Court gave judgment against the applicant ordering her to pay the plaintiff 12,525 Croatian kunas (HRK) together with the statutory default interest accruable from 26 July 1993, as well as HRK 4,381.25 of litigation costs.

On 11 January 2001 the applicant appealed to the Zlatar County Court (Županijski sud u Zlataru) asking at the same time for transfer of jurisdiction (svrsishodna delegacija nadležnosti). She argued, inter alia, that the Zlatar County Court could not be expected to be impartial in the examination of her appeal given that the judge M.M. – who had in the meantime become the president of that court – had previously filed a criminal report against her.

On 31 May 2001 the Supreme Court (Vrhovni sud Republike Hrvatske) dismissed the applicant's request for transfer of jurisdiction. It held that the circumstances relied on by the applicant did not cast doubt on the professional and objective examination of her appeal by the Zlatar County Court. Thus, there was no valid reason justifying the requested transfer.

On 16 March 2005 the Zlatar County Court dismissed the applicant's appeal and upheld the first-instance judgment.

 The applicant then lodged a regular constitutional complaint under Section 62 of the Constitutional Court Act against the second-instance judgment. Invoking Article 29 of the Constitution, she claimed, inter alia, that her constitutional right to an impartial court had been violated because the impugned judgment had been delivered by the court whose president had previously filed a criminal report against her relying on the same facts as those relied on by the first and second instance courts when giving their decisions. On 3 November 2005 the Constitutional Court (Ustavni sud Republike Hrvatske) dismissed her constitutional complaint. The decision was served on the applicant on 21 December 2005.

4. The proceedings following the applicant's constitutional complaint about the length of the above proceedings

Meanwhile, on 27 January 2005 the applicant lodged a constitutional complaint under Section 63 of the Constitutional Court Act complaining about the length of the above proceedings. On 15 February 2006 the Constitutional Court found a violation of her constitutional right to a hearing within a reasonable time and awarded her HRK 5,000 in compensation.

B.  Relevant domestic law and practice
1. The Constitution

Article 29 § 1 of the Constitution (Ustav Republike Hrvatske, Official Gazette no. 41/2001 of 7 May 2001) reads as follows:

“In the determination of his rights and obligations or of any criminal charge against him, everyone is entitled to a fair hearing within a reasonable time by an independent and impartial court established by law.”
2. Relevant legislation

(a) The Constitutional Court Act
The relevant part of the Constitutional Act on the Constitutional Court (Ustavni zakon o Ustavnom sudu Republike Hrvatske, Official Gazette no. 49/2002 of 3 May 2002 – “the Constitutional Court Act”) reads as follows:
Section 62

“1. Everyone may lodge a constitutional complaint with the Constitutional Court if he or she deems that the decision of a state authority, local or regional self-government, or a legal person invested with public authority, on his or her rights or obligations, or about suspicion or accusation for a criminal offence, has violated his or her human rights or fundamental freedoms, or right to local or regional self-government, guaranteed by the Constitution (hereinafter: constitutional right)...

2. If another legal remedy is allowed against the violation of the constitutional rights [complained of], the constitutional complaint may be lodged only after this remedy has been exhausted.

3. In matters in which an administrative action or, in civil and non-contentious proceedings, an appeal on points of law [revizija] are allowed, remedies shall be considered exhausted only after the decision on these legal remedies has been given.”
Section 63
 “(1) The Constitutional Court shall examine a constitutional complaint whether or not all legal remedies have been exhausted if the competent court fails to decide a claim concerning the individual's rights and obligations or a criminal charge against him or her within a reasonable time ...
(2) If a constitutional complaint ... under paragraph 1 of this section is upheld, the Constitutional Court shall set a time-limit within which the competent court must decide the case on the merits...

(3) In a decision issued under paragraph 2 of this section, the Constitutional Court shall assess appropriate compensation for the applicant for the violation of his or her constitutional rights ... The compensation shall be paid out of the State budget within three months from the date a request for payment is lodged.”
(b) The Civil Procedure Act

The relevant provisions of the Civil Procedure Act (Zakon o parničnom postupku, Official Gazette nos. 53/91, 91/92 and 112/99 – “the Civil Procedure Act”) as in force at the material time read as follows:

Section 68

“The highest court of a certain type in the Republic of Croatia may, following a proposal by the party or the competent court, assign another court from its territory to decide a certain case if this would obviously facilitate the proceedings or for another important reason.

Section 71

A judge ... shall be disqualified from exercising his or her functions:

...

6) if other circumstances exist to cast doubt on his or her impartiality.
Section 73

1.  Parties may also request withdrawal [of a judge]...

3.  A party may request withdrawal of a judge of a higher court in the appeal or a reply thereto...

Section 74

1.  The party's request for withdrawal of a judge shall be decided by the president of the court.

2.  Should the party request withdrawal of the president of the court, such request shall be decided by the president of the immediately higher court.

(c) The Courts' Rules

The relevant provisions of the Courts' Rules (Sudski poslovnik, Official Gazette nos. 80/97, 20/98 and 118/01) as in force at the material time, read as follows:

Section 8

1.  The president of the court supervises the correct and timely discharge of all duties in the court.

2.  Supervision of the work is effectuated through insight in the work of the court chambers, single judges..., insight in files, decision and decisions of higher courts..., inspection of the registration books..., supervision of the work of the court central office...
Section 33

...2.  Cases are assigned to judges by the president of the court or by the president of a division, in courts which have several divisions.
3.  Before assigning cases to judges, cases are listed in a chronological order...

4.  Cases are then assigned in alphabetical order of judges within the court or a division, taking into account the equal division of cases during the year, the type and difficulty of cases...

5.  Should certain cases not be assigned to judges immediately, due to a backlog of cases or excessive work-load of judges, the president of the court or a division shall... assign those cases to judges...

Section 43

...2.  The yearly holiday plan is determined by the president of the court on proposals by the... divisions, bearing in mind the needs of the service and the wishes of the employees...
3. The case-law of the Supreme Court

In its decision no. Gr1-459/02-2 of 25 February 2003 the Supreme Court held:

“In the case of the plaintiff M.K. from Z. against the respondent [company]...., the plaintiff within the time-limit for the appeal filed a request for transfer of jurisdiction of another competent court then County Court in Z....
In his request, the plaintiff submits that the respondent appealed against the Municipal Court's judgment..., which is to be decided by the County Court in Z. in respect of which he express a doubt as to its impartiality because the wife of the manager of the respondent [company] is employed with the County Court in Z. as the head of its Central Office, and moreover that the president of the County Court in Z. is the best man of the manager of the respondent [company]...
The request is well-founded...
The relationship between the president of the County Court in Z. with the family of the manager of the respondent [company] in this case, coupled with the fact that the wife of the manager of the respondent works as the head of the Central Office of the County Court in Z. is an important reason to transfer jurisdiction to another court [under section 68 of the Civil Procedure Act]...”

In its decision Gr1-356/02-2 of 25 April 2002 the Supreme Court held:

“...This court considers that the fact that the spouse of the owner of the respondent [company] is employed with the Municipal Court in V... as a court clerk, and that she used to be employed as a judge, in the present case is a reason under section 68 of the Civil Procedure Act to assign another competent court to hear the case. These circumstances in the present case may as such cast doubts as to the impartiality of the court with the counterparty even when there would be no reasons therefore. Such a situation may give rise to unnecessary complications in the proceedings and possible objections, which would lead to further difficulties...”

COMPLAINTS

1. The applicant complains under Article 6 § 1, Articles 13 and 14 of the Convention and Article 1 of Protocol No. 14 thereto about the outcome of the above proceedings.

2. She also complains, under Article 6 § 1 of the Convention, about the length of those proceedings.

3. Lastly, the applicant complains, also under Article 6 § 1 of the Convention, that the domestic courts that examined her case lacked impartiality because the president of the second-instance court had previously filed a criminal report against her concerning the facts of the case.
QUESTIONS TO THE PARTIES

1. Having regard to the compensation afforded by the Constitutional Court, can the applicant still claim to be a “victim” of a violation of her right to a hearing within a reasonable time (see Cocchiarella v. Italy [GC], no. 64886/01, ECHR to be published in 2006)?
2. If so, was the length of the civil proceedings in the present case in breach of Article 6 § 1 of the Convention?

3. Was the Zlatar County Court, which decided the applicant's appeal, impartial as required by Article 6 § 1 of the Convention given that its president had previously filed a criminal complaint against the applicant?

4. The Government are also invited to submit the following factual information:


(a) On which date was judge M.M. appointed the president of the Zlatar County Court?


(b) What is the organisational structure of the Zlatar County Court? In particular, how many judges and panels of judges (sudskih vijeća) are there in the civil division of that court?


(c) What are the procedural rules concerning the assignment of cases to the judges or panels of judges within the Zlatar County Court? In particular, what was the order in which the cases were assigned within the relevant period?



